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American authority the instant case takes the better view. When a furnished 
dwelling is leased for a short period it may be assumed that both parties con- 
template fitness for immediate occupancy and the opportunity of immediate use as 
a large part of the consideration to the lessee. But where the lease is for a 
long term, the lessee may and often does contemplate changes which would be im- 
possible in the shorter period. See Ingalls v. Hobbs, supra, 350. 

Master and Servant — Inconsistent Verdicts — Verdict Exonerating Servant 
■As Release of Master. — The plaintiff sued the defendant railroad and its con- 
ductor jointly for injuries resulting solely from the alleged negligence of. the 
latter. The jury returned a verdict in favor of the conductor and against the 
railroad. Onappeal by the railroad, the court directed a verdict to be entered for 
it. Lowney v. Butte Electric Ry. Co. (Mont. 1922) 204 Pac. 485. 

The difficulty in altering the jury's finding lies in the impossibility of estab- 
lishing which verdict was correctly rendered. A verdict in favor of a servant does 
not exonerate his master for negligence of a different character than that of 
which the servant was acquitted. Republic Iron & Steel Co. v. Lee (1907) 227 
111. 246, 81 N. E. 411 (semble). And it would seem that under a statute creating 
a presumption of negligence against a railroad, a verdict for the company's serv- 
ant and against the railroad would not necessarily be inconsistent, since the pre- 
sumption, which could not be used against the servant, might have been sufficient 
to sustain the verdict against the master. See Southern Ry. v. Harbin (1910) 135 
Ga. 122, 126, 68 S. E. 1103 (dissenting opinion). But generally, when the plain- 
tiff's injuries were caused solely by the negligence of the servant, it is held that a 
judgment for the servant discharges the master. Sipes v. Pttget Sound Elec. Ry. 
(1909) 54 Wash. 47, 102 Pac. 1057; Indiana etc., Torpedo Co. v. Lippincott Glass 
Co. (1905) 165 Ind. 361, 75 N. E. 649; contra, Illinois Central Ry. v. Murphy's 
Admr. (1906) 123 Ky. 787, 97 S. W. 729. If the master appeals, and the plaintiff 
does not, a verdict has been directed for the appellant, even though negligence 
seemed clearly established at the trial against the servant. Sipes v. Puget Sound 
Elec. Ry., supra. It would seem fairer to order a new trial even though the 
plaintiff did not appeal unless the finding for the servant seems reasonably cor- 
rect. See Chicago, St. P., M. & 0. R. R. v. McManigal (1905) 73 Neb. 580, 584, 
103 N. W. 305. If the verdict for the servant was clearly right, however, the 
finding against the master was probably due to the jury's prejudice, and a directed 
verdict for the latter works no injustice to the plaintiff. 

Negotiable Instruments — Fraud in the Factum — Immediate Parties. — The de- 
fendant being indebted to W, at the request of the latter, signed what he was 
told was an account of his indebtedness, to enable W to obtain credit. The paper 
was really a promissory note of which W was the maker, the plaintiff bank the 
payee, and the defendant apparently an irregular indorser. Held, .for the plain- 
tiff, since the defendant was negligent in failing to read the paper he signed. Bank 
of Holmes v. Thompson (Iowa 1922) 185 N. W. 986. 

Under the Negotiable Instruments Law, § 52, a payee has been held a holder 
in due course in transactions involving fraud by an intervening third person. 
Boston Steel & Iron Co. v. Steuer (1903) 183 Mass. 140, 66 N. E. 646; see (1920) 
20 Columbia Law Rev. 749, 754 et seq. But by the law of Iowa he is an immedi- 
ate party. Builders' L. & C. Co. v. Wcimer (1915) 170 Iowa 444, 151 N. W. 100. 
When there has been "fraud in the factum" there can be no recovery, in the 
absence of negligence by the maker, even by a holder in due course. Biddeford 
Nat. Bank v. Hill (1907) 102 Me. 346, 66 Atl. 721. But a holder in due course may 
recover if the defendant was negligent. Bedell v. Herring (1888) 77 Cal. 572, 
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20 Pac. 129. The cases differ as to what constitutes negligence. Signing by an 
illiterate has been held negligent. Bedell v. Herring, supra; Ruddell v. Dillman, 
Adm'r (1881) 73 Ind. 518; contra, Walker v. Ebert (1871) 29 Wis. 194. Signing 
without reading has also been held negligent. McCoy v. Gouvion's Executrix 
(1897) 102 Ky. 386, 43 S. W. 699; Shirts v. Over John (1875) 60 Mo. 305; contra, 
Foster v. MacKinnon (1869) L. R. 4 C. P. 704; First Nat. Bank of Sturgis v. Deal 
(1885) 55 Mich. 592, 22 N. W. 53. It makes no difference in the jurisdiction of the 
instant case whether the payee is treated as a holder in due course or not, be- 
cause of the unsound Iowa rule that even a fraudulent plaintiff can recover 
against a negligent defendant. Shores-Mueller Co. v. Lonning (1913) 159 Iowa 
95, 140 N. W. 197. Hence, though the court in the instant case erroneously treated 
the payee as an immediate party, the result was not affected. 

Partnership — Breach of Partnership Agreement — Action at Law tor Dam- 
ages. — The plaintiff and the defendant entered into an agreement that they should 
endeavor, as joint adventurers, to obtain a contract to act as selling agents for the 
surplus supplies of the Federal Government, any expenses incurred by either party 
to be "borne by such party as incurred them," and "any profits or losses" to be 
"divided equally between them." With the help of the plaintiff, the defendant 
secured the contract in his own name and then excluded the plaintiff from 
participation therein, repudiating the contract. The defendant sold the goods and 
received the commissions. The plaintiff sued at law for damages. On demurrer 
to the complaint, held, for the plaintiff. Crovmshield Trading Corporation v. Earle 
(App. Div. 1st Dep't. 1922) 192 N. Y. Supp. 304. 

Partnership profits, as such, can be recovered at law only on an account stated. 
Consolidated M. & W. Co. v. Harper Machinery Co. (1920) 190 App. Div. 283, 
180 N. Y. Supp. 135; Ryder v. Wilcox (1869) 103 Mass. 24. But prospective 
profits can be recovered as damages in an action for breach of contract. Where 
one party to a partnership contract repudiates or breaks the agreement before 
the business' is started, the other may recover at law as damages the profits he 
would have made. Manny v. Burke (1916) 174 App. Div. 654, 160 N. Y. Supp. 
879. But if there is no basis for estimating such prospective profits they cannot be 
recovered. Webster v. Beau (1914) 77 Wash. 444, 137 Pac. 1013. However, if the 
defendant conducts the business himself, the plaintiff's prospective profits may be 
estimated on the basis of defendant's actual profits. Hill v. Palmer (1882) 56 
Wis. 123, 14 N. W. 20. If the business has never been started as a joint' enter- 
prise, this action at law is the plaintiff's only remedy. Wright v. Amann (C. C. 
1910) 192 Fed. 649; Prince v. Lamb (1900) 128 Cal. 120, 60 Pac. 689. Where the 
defendant wrongfully dissolves the partnership after the business has been started, 
the plaintiff may recover at law as damages the profits he would have made. Dart 
v. Laimbeer (1887) 107 N. Y. 664, 14 N. E. 291 ; Zimmerman v. Harding (1913) 
227 U. S. 489, 33 Sup. Ct. 387. The jury may estimate prospective profits on the 
basis of past earnings. Dart v. Laimbeer, supra. In such a case the plaintiff may 
also have a bill in equity for an accounting, in which, it seems, he can recover 
prospective profits. Zimmerman v. Harding, supra; see Uniform Partnership Act, 
§ 22 (a). Therefore, even assuming that there was a partnership agreement 
and not a mere contract to share gross income, the instant case is correct, whether 
the breach occurred before or after the joint business was started. 

Patents— Infringement— Recovery of Profits— Excess Profit Taxes.— The 
plaintiff brought this action for an accounting for profits derived from an in- 
fringement of his patent. The defendant contended that the excess profit taxes 
paid to the Federal Government should be allowed him. The profits claimed by 



